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CHAPTER S
ADMINISTRATIVE RULES FOR CERTIFICATION
OF CHILD CARE FACILITIES

CONTESTED CASE HEARING

Section 1. Authority.

These rules are promulgated pursuant to the Wyoming Adminigirative Procedure Act.

Section 2. Purpose.

These rules have been adopted to provide uniform procedures for the conduct of
contested case hearings before the Child Care Certification Board pursuant to the Wyoming
Adminigtrative Procedure Act, W.S. 8 16-3-101 through 816-3-115.

Section 3. Applicability.

Contested case hearings before the Child Care Certification Board shdl be conducted
according to these rules.

Section 4. Definitions.

The definitions set forth in the Wyoming Adminigtrative Procedures Act, W.S. 816-3-
101, are incorporated by reference. For the purposes of a contested case hearing, the
following definitions shal aso goply:

@ "Affidavit" - awritten notarized statement of facts made voluntarily under oath.

(b) “Board” — the Child Care Certification Board acting as the board of review.

(© “Charman” — the chairman of the Child Care Certification Board.

(d) "Contested case’ - a proceeding involving denid, suspension, revocetion,
subgtantiated complaint or non-renewd of any certificate issued under W.S. §14-4-101 through
14-4-116 where a hearing has been requested.

(e "Department” - the Department of Family Services (DFS).
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® "Director” - the Director of the Department of Family Services.

()] "Ex parte matter” - matters heard by the hearing officer in the absence of and
without notice to the adverse party.

(h) "Hearing officer” - any desgnee of the Charman to serve as the presiding
officer a a hearing held under these rules. The Chairman may appoint such persons as
necessary to assist in the conduct of a hearing.

0] “Hearing pand” — a committee of three (3) or more Board members designated

by the Chairman of the Child Care Certification Board to hear a case and recommend a
decison on behaf of the Board.

()] "Indispensable party" - any person whose joinder as a party is required to
obtain a just resolution of the contested case. The hearing officer will determine who is an
indispensable party.

(k) “Individud” - the person impacted by decisions of the Department.

()] “Informal Conference’ - the conference conducted at the DFS locd leve by the
Child Care Licensng Program Manager or Supervisor to review case information concerning
locdl DFS action regarding a contested case.

(m  "Person' - any individud, partnership, corporation, associaion, municipdity,
governmenta subdivision, public or private organization of any character, other than an agency.

(n) "Petitioner” - agency or individua as designated by the Hearing Officer
(o) "Respondent” - agency or individua as designated by the Hearing Officer.

(p) “WAPA” - the Wyoming Adminidrative Procedure Act, W.S. §16-3-101
through 816-3-115.

Section 5. Requestsfor Hearing.

@ Any person or their formally designated representative may make a request to
the Department for a hearing in a contested case. Requests may be made within loca offices
and forwarded to the Department.

(b) Requests for a hearing mugt be in writing.
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Section 6. Computation of Time.

In computing any time period set forth in these rules, by applicable statute or order of
the hearing officer or Director, the day of the act, event or default from which the designated
period begins to run shdl not be included. If the last day of a designated period fdls on a
Saturday, Sunday or lega holiday, or when the act to be done is the filing of a paper and
weather or other conditions have made the place of filing inaccessble, then the period runs until
the end of the next business day. For time periods of ten (10) days or less, the period of time
shdl be ten (10) business days. For purposes of this section, “legd holiday” includes any day
officadly recognized as a legd holiday in this date by desgnation of the legidature or
appointment as a holiday by the Governor.

Section 7. Contents of Request for Contested Case Hearings.
€) The request shdl contain a least:

() Name, address, and telephone number of the person requesting the
hearing; and identification of the person on whose behdf the hearing is being requested.

(i) The reason for the request, including the nature of the departmenta
action, order or determination being contested; and

(i) Name and address of the requesting party’s lega counsd or
representative, if the requesting party has retained counsdl or a representative at the time the
request for hearing is made.

Section 8. Time Period for Requests and Evaluation of Requests.
@ Requests for a hearing on issues pertaining to Day Care Licensing shdl be
made within ten (10) days from the date of mailing of the agency action.

Section 9. Notice of Hearing; Request for Continuance.

@ In any contested case, dl parties shdl be afforded no less than twenty (20) days
advance naotice of the hearing.

0] The time period specified herein may be waived by an individua upon
written notification to the Chairman or Hearing Officer.

(i) Notice shall be served persondly or by certified mail to the last known
address of the party.

5-3



(b) Contents
0] A notice of hearing shdl contain, at least:
(A)  Thetime, place, and nature of the hearing;

(B)  The legd authority and jurisdiction under which the hearing is

being hdd;

(C)  The particular sections of the statutes or rules involved,

(D) A short and plain statement of the matters asserted;

(E) The docket number assigned to the case;

() The right to be represented by an attorney or representative;
and

(G)  Theright to present witnesses or other gppropriate evidence.

(© Upon request for a continuance by ether party served, the Hearing Officer
shdl, upon a showing of good cause, dlow the party an dternaive time and place for the
hearing, provided such request is made within ten (10) days from the date of mailing of the
notice of hearing.

0] When arequest for a continuance is granted, the Hearing Officer shall
reissue the notice in accordance with Section 10 of these rules at least five (5) days prior to the
hearing date.

(D) Only one request for rescheduling of a hearing shdl be honored unless,
in the Hearing Officer's judgment, additiond changes must be dlowed to avoid manifest
injustice. Notice shall be issued as provided by Section 10 (&) and (b) above.

(d) A hearing shdl be hdd within ninety (90) days of the agency action which gives
rise to the complaint, unless otherwise provided by law.

Section10.  Failureto Appear.

If a party requesting a hearing fails to appear at the place, date, and time specified in a
natice, the hearing officer may:
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@ Continue the hearing to alater date and provide notice as prescribed by Section
10 (&) and (b) herein; or,

(b) Dismiss the hearing and send notice to al parties the hearing was dismissed for
the requesting party’s failure to appear. The party requesting the hearing shdl have twenty (20)
days from the mailing of the dismissd notice to submit a written request that the hearing be
recdendared accompanied by a showing that good cause existed for the requesting party to
have failed to appear at the origindly scheduled hearing.

Section11l.  Discovery.

All discovery in a contested case shdl be governed by the Wyoming Rules of Civil
Procedure, and the Wyoming Administrative Procedure Act, W. S. §16-3-107 (g) and (h).
The party for whom any depositions are taken will ensure origind transcripts are placed in the
record by filing them with the Director’'s designee. All other records of discovery shal likewise
be filed with the Director or designee by the party originating such discovery.

Section12.  Subpoenas.

Any paty may request the hearing officer issue a subpoena so as to compd the
attendance of a witness pursuant to W. S. 816-3-107. Request for the issuance of the
subpoena shall be accompanied by a completed subpoena which should substantialy conform
to the form provided by the Depatment. Upon receipt of a subpoena request, the hearing
officer shdl issue the subpoena and return the subpoenato the requesting party for service.

Section13. Expedited Contested Case.

@ Upon request of the parties, made prior to the date set for the hearing, any case
may be heard as an expedited case.

(b) Expedited cases will be decided on written argument, evidence and Stipulations
submitted by the parties. Ora argument will be presented upon the request of any party.

(© The hearing officer has discretion to require an evidentiary hearing in any casein
which it gppears that facts materid to a decison in the case cannot be properly determined
without an evidentiary hearing.

Section14.  Prehearing Conference.

@ At atime on or before the day of the hearing, the hearing officer, with or without
ether party's motion, may meet with the parties for a conference to consder smplification of the
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issues, dipulations and admissions of fact, clarification or limitation of evidence, and any other
matters that may expedite the proceeding and assure ajust conclusion of the case.

(b) Any dipulations, limitations or agreements made at a prehearing conference
shall be recited in the record and shall control the course of the proceedings, unless modified
during the hearing to prevent manifest injustice.

Section 15. Informal Disposition.

Settlement of a contested case by any informa means (i.e, dipulation, agreed
settlement or consent order) shall be dlowed a any time unless precluded by law. Such
settlements shall be in writing by both parties and included as a part of the record. The Hearing
Officer shall enter an order dismissing the contested case proceeding upon such settlement, and
such order shall be considered afina order of the Department.

Section 16. Hearing Officer.

@ The Chairman or designee shdl gppoint a hearing officer to presde over
contested case hearings on a case-by-case basis or for a scheduled period of time, as deemed

appropriate.

(b) The hearing officer shal be any person determined by the Chairman or designee
to be qudified to serve in such a capacity, who has not taken pat in the investigation,
preparation, or earlier disposition of the case to be heard.

0] The hearing officer may withdraw from a hearing & any time a
contested case is pending by filing a written notice of withdrawd with the Chairman or designee
and sarving dl parties.

(i) Any party may request in writing the Chairman remove and replace the
hearing officer in a contested case. This request must be accompanied by a statement and
affidavits, if appropriate, setting forth the adleged grounds for disqudification. The Chairman or
designee may deny a party's request for remova and shdl issue a written statement explaining
the gounds for denia which shal be made a part of the record. If the request is granted, the
Chairman or designee shdl appoint a new hearing officer as soon asis practicable.

(i) The party requesting hearing may object to the gppointment of the
hearing officer on the record at the hearing. The objection shall set forth the alleged grounds for
disqudification.

(© The hearing officer shal have dl powers necessary to conduct a far and
impartid hearing, including but not necessarily limited to, the following authority:
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0] To adminigter oaths and affirmations;

(i) To subpoena witnesses and require the production of any books,
papers or other documents relevant or materia to theinquiry;

@)  Toruleupon offers of proof and relevant evidence;

(iv)  Toprovide for discovery and determine its scope;

v) To regulate the course of the hearing;

(vi)  To hold conferences for the settlement or smplification of the issues;
(vii)  Todispose of procedurd requests or smilar matters; and

(viii)  To take any other action authorized by the Department's rules.

(d) Failure or refusa to gppear or obey orders of the hearing officer may result in
the sanctions provided in W.S. §16-3-107(c) and (f).

(e Except to the extent authorized by W.S. 816-3-111 or by other state law, a
party or that party’s attorney shall not communicate directly or indirectly in connection with any
issue of fact or law with the hearing officer or any member of the Board concerning any pending
case, except upon notice and opportunity for al parties to participate. Should ex parte
communication occur, the hearing officer or the Board member contacted shal advise al parties
of the communication as soon as possble thereafter, and if requested, dlow any party the
opportunity to respond. If a Board member needs counsd regarding the hearing, they shdl
contact the Attorney Generd’s office. If the individua requesting the hearing needs counsd,
they are encouraged to contact the Wyoming State Bar or a private attorney.

Section17.  Evidence and Testimony; Telephone Conferences

@ Except as nay be otherwise ordered by the hearing officer, the Department
bears the burden of proof.

(b) Admisshility of evidence
0] The paties shdl be entitled to present any ora or documentary

evidence, submit rebutta evidence and conduct cross-examinaions, as may be required for a
full disclosure of the fects.
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(i) All documentary or physica evidence submitted for consderation shall
be marked as exhibits. Petitioner’s exhibits shal be marked by letters of the aphabet beginning
with"A". Respondent’s exhibits will be marked by numbers beginning with "1".

@)  The hearing officer shal dlow any ord or documentary evidence.
Irrdlevant, immaterid, or unduly repetitious evidence may be excluded. Hearsay isadmissible.

(iv)  Evidence may be received in written form, yet if such written evidence
would not be admissible under the Wyoming Rules of Evidence, dl parties should be afforded a
reasonable opportunity to confront and cross-examine the author of the written evidence.
Generdly, such a reasonable opportunity is afforded by giving al parties written notice of the
intent to introduce and rely upon the written evidence a reasonable period of time prior to the
scheduled evidentiary hearing.

(© Objections

0] The grounds for objection to any evidentiary ruling by the hearing officer
shdl be briefly sated. Rulings on al objections shal appear in the record. Only those
objections made before the hearing officer, or specificaly stipulated to by both parties, may be
relied on in a subsequent proceeding.

(i) Formal exception to an adverse ruling is not required.
(d) Privileged and confidentid information

0] Any privilege & lav shdl be recognized by the hearing officer in
congdering evidence.

(i) No employee of the Department shall be compelled to tetify or to
divulge information which is corfidentid or privileged at law and which is contained within the
records of the Department or acquired within the scope of employment except as provided in
W.S. §16-3-107.

(e Adminidrative notice may be taken of any materid fact not appearing in
evidence in the record that is of the nature of traditiond matters of judicia notice or within the
gpecid technica knowledge or files of the Department. Parties shal be given an opportunity to
contest matters adminigratively noticed prior to a find decison by the Depatment in
accordance with W.S. §16-3-108.

® Each witness who is present to give testimony must identify himsdf or hersdf by

dating his or her name and address; indicate on whose behdf he or she will testify; and be
adminigered an oath by affirmation by the Hearing officer.
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()] At the discretion of the hearing officer, telephone cals may be used to conduct
any hearing or other proceeding. At the discretion of the hearing officer, parties or ther
witnesses may be alowed to participate in hearings by telephone.

Section 18.  Representation.

@ All parties have a right to represent themselves, to be represented by an
attorney licensed to practice law to appear on their behdf.

0] If the individua requesting a hearing is represented by an attorney,
payment of atorney’ s fees and codts are the respongbility of the individua requesting a hearing.

(b) Department employees may request the Attorney General to assst in contested
case hearings to the extent required by W.S. 816-3-112(c).

Section19.  Order of Procedure.
@ The following order of procedure shdl be followed:

0] The hearing officer shdl announce the hearing is open and cdl by
docket number and title the case to be heard. The hearing officer shdl ask if parties are ready
to proceed and will dlow parties an opportunity to digpose of any preliminary matters,

(i) The hearing officer shdl administer the oath affirmation to al witnesses
who will present testimony;

@)  The hearing officer may, by discretion, alow evidence to be heard in an
order other than prescribed here and shift the burden of proof accordingly;

(iv)  The opening statements will be made by the Petitioner firg, then by the
Respondent, unless the hearing officer allows evidence to be heard in an order other than that
prescribed and shifts the burden of proof according to paragraph (iii) of this subsection;

v) Evidence will be presented by the Petitioner first, then by the
Respondent, unless the hearing officer alows evidence to be heard in an order other than that
prescribed and shifts the burden of proof according to paragraph (iii) of this subsection.
Petitioner may then offer rebuttal evidence. Parties may each exercise the right to cross-
examine,

(vi)  The hearing officer and the hearing pand members may examine
witnesses at the close of ether party’ s direct or cross examination;
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(vii)  No testimony shal be received by the hearing officer unless given under
oah/afirmation;

(viii)  Closng statements will be made by the Petitioner firdt, then by the
Respondent, and then the Petitioner will have the find response.

(iX)  The hearing officer may limit the time for opening and dosng
satements;

) The hearing officer may recess the proceedings as appropriate;

(x)  After dl parties have had an opportunity to be heard, the hearing officer
may excuse dl witnesses and adjourn the hearing;

(xii)  The hearing may be reopened only upon a motion by a party to the
proceeding on a showing of good cause.

Section 20. Decisions.

@ The hearing officer shall make proposed findings of fact and conclusions of law
within twenty (20) working days of the close of the hearing and forward them to members of the
Hearing pand for gpprova as a recommended decison. This time may be extended if the
parties or other interested persons are to submit briefs;, but, in no event may this time be
extended by more than ten (10) working days, unless a later date is stipulated, in writing, by
Petitioner and Respondent.

0] Within ten (10) working days of the Hearing officer’s recommended
decison, the Hearing pand shdl issue its recommended decision to the Board.

(i) Within ten (10) working days of the date of the Hearing pand’s
recommended decision, each party shal be dlowed to file with the Board exceptions to the
recommended decison with or without a supporting brief. Such exceptions and briefs shdl be
served on dl other parties.

(b) Within fifteen (15) working days of recept of the Hearing pand’s
recommended decison, the Board will make and enter in the record the final decison in the
case. Thisdecision shall be made and served on al partiesto the proceeding.

0] The decison shall include:
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(A) A daement of the findings of fact and conclusons of law,
dated separatdy, with a concise and explicit statement of the underlying facts supporting the
findings and

(B)  The appropriate rule, order, relief or denid thereof. The
decision shall be based upon a consideration of the whole contested case record or any portion
dtipulated to by the parties.

(i) The decison shdl gate dl facts adminigtratively noticed and relied upon
as provided by W.S. §16-3-108(d).

(© Fina decisons of the Board shdl be approved by a mgority of members
present a a meeting where a quorum exists, sgned by the Charman and be effective
immediately after being entered in the record and served upon al paties. Service shdl be
accomplished elther persondly or by mailing a copy of any decision or order to each party or to
their-attorney of record within a reasonable time following the entry of the decison into the
record.

Section21l.  Appeals.

Appeds from afind decison of the Board shal be taken in accordance with W.S. §16-
3-114 and Rule 12 of the Wyoming Rules of Appellate Procedure.

Section22.  Transcriptsand Record.

@ When a contested case is set for hearing, the Chairman or designee shdl assign
a docket number to each case and enter the case with its number and date of filing in a docket
book maintained by the Chairman or desgnee. The Chairman or designee shdl mantain a
separate file for each docketed case in which al pleadings, transcripts, correspondence, papers,
and exhibits for that case shdl be maintained. All such items shdl have noted thereon the
assigned docket number and the date of filing.

(b) The Charman or designee shdl record al contested case proceedings
electronicaly, through the ge of a qudified court reporter or any other appropriate means
determined by the agency, or the hearing officer, as gpproved by the Department.
Transcriptions of ord proceedings or written transcripts of a witnesss testimony may be
obtained upon paymert of the cost. Costs may include costs of transcription, pro-rated time of
a DFS employee to duplicate tapes for transcription, cost of tapes and any other cost
associated with transcription of the hearing tapes.

0] In a nonpublic investigation proceeding, requests for copies or
transcripts may be limited to testimony of the requesting party.
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(i) Where individuas can demondrate indigence and cannot effectively
perfect apped without such transcription the Department may waive the payment of the fee.

(© The record of the hearing shdl contain:
0] All formd or informa notices, pleadings, motions, intermediate rulings;

(i) Evidence received or consdered, incduding matters adminidiratively
noticed;

(i) Questions and offers of proof, objections and rulings,
(iv)  Any proposed findings and exceptions thereto; and

v) The report of the hearing officer to the Child Care Certification Board
and thefina decison of the Board.

Section23.  Severability.

If any portion of these rulesis found to be invalid or unenforceable, the remainder shal
continue in effect.
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